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1. Legal Situation in Germany

In Germany, freedom of association and collective bargaining are guaranteed by Art. 9 para 3
of the constitution (Grundgesetz, Basic Law)

“(3) The right to form associations to safeguard and improve working and economic conditions shall
be guaranteed to every individual and to every occupation or profession. Agreements that restrict or
seek to impair this right shall be null and void; measures directed to this end shall be unlawful.
Measures … may not be directed against industrial disputes engaged in by associations within the
meaning of the first sentence of this par. in order to safeguard and improve working and economic
conditions.

The German labour market knows workers and employees under private law as well as civil /
public servants, i.e. public officials under public law. Both enjoy freedom of association. Art.
33 Para 5 Basic Law, says:

„(5) The law governing the public service shall be regulated and developed with due regard to the
traditional principles of the professional civil service.”

According to Federal Labour Court case law the right to strike is enshrined in the freedom of
association for all employees under private law. Legitimate strikes have been set by the Court
under the condition that they are aimed at the conclusion of collective agreements (disputed).1

The  Federal  Administrative  Court,  however,  totally  denies  this  right  to  public  servants
(Beamte) with reference to Art. 33 para 5 GG.2 In its latest opinion it has held that 

The prohibition of participating in industrial action (strikes) is considered as a traditional principle
under  Art.  33  Para  5  Basic  Law directly  to  all  public  officials  (Beamten)  irrespective  of  their
mandate.  A comprehensive  right  to  collective  bargaining  and collective  action  is  considered  as
incompatible with the constitutional guarantee of the professional Civil service. 

This position has been approved up to now by the majority of academic scholars and the
traditional  doctrine.  Strikes  within  core  public  functions  involving  ministerial,  police  or
military officials are unknown and practically not on the agenda.

2. International legal Situation

1�BAG 26. 10. 1971 -- 1 AZR 113/68, AP Nr. 44 zu Art 9 GG Arbeitskampf.

2�BVerwG 27.2.2014 – 2 C 1/13.



The right to strike is recognized worldwide as a basic human right. Restrictions could be
imposed only on parts of the public service related to specific public functions but not to the
mere status of employment.

a) International Covenant on Economic, Social and Cultural Rights, Art. 8:3

20. The Committee reiterates its concern, as in 2001, that the prohibition by the State party of strikes
by public servants other than those who provide essential services constitutes a restriction of the
activities of trade unions that is beyond the purview of the restrictions allowed under article 8 (2) of
the Covenant (art. 8).
The Committee once again urges the State party to take measures to ensure that public officials who
do not provide essential services are entitled to their right to strike in accordance with article 8 of the
Covenant and ILO Convention No. 87 concerning Freedom of Association and Protection of the
Right to Organize (1948).

b) ILO Convention 87

49. Given the very broad wording of Article 2 of Convention No. 87, all public servants and officials
should  have  the  right  to  establish  occupational  organizations,  irrespective  of  whether  they  are
engaged in the state administration at the central,  regional or local  level,  are officials of bodies
which provide important public services or are employed in state-owned economic undertakings.
However, an examination of the legislation of different countries shows that the terms used to refer
to public servants vary a great deal. The same expressions in the legislation of different countries do
not  necessarily  cover  the  same  persons,  while  in  some  countries  the  legislation  itself  draws
distinctions as to the status and rights of the various categories of public servant.6 The Committee
considers that all workers in this category are covered by the Convention, whatever the terms used.
6 For example, in Germany, law and practice draw a distinction, based on status rather than on the
nature  of  junctions,  between  public  servants  having  the  status  of  "Beamte",  and  other  persons
employed at the various levels of public service, white collars (" Angestellte") or manual workers
("Arbeiter").

c) European Social Charter, Art. 64

Meaning of collective action - Permitted objectives of collective action
The Committee recalls that the German law pertaining to collective action, based on Article 9 para. 3
of the Constitution as interpreted by the courts, still forbids strikes which are not concerned with the
conclusion of collective agreements, since report does not indicate that there has been any change to
this situation the Committee still finds the situation not to be in conformity with Article 6§4 of the
Charter. …
Restrictions on the right to strike
The Committee recalls that in the case of civil servants who are not exercising public authority only
a restriction can be justified, not an absolute ban (Conclusions XVII-1, Germany). As regards the
absolute strike ban applied to civil  servants employed in privatized postal  and rail  undertakings
which the Committee held not to be in conformity with the Charter, it refers to its observations in its
conclusion regarding Article 6§2 with respect to the decision of the Federal Administrative Court of
7 June 2000 stating that a civil servant who is being granted leave to take up work under a private
law contract  with the  privatised  companies  of  the  German Mail  and  Railway “is  generally  not

3�Committee on Economic, Social and Cultural Rights, 46th session, Geneva, 2-20 May 2011.

4�European Committee of Social Rights, Conclusions XIX-3 (2010) (GERMANY).



subject  to  a  prohibition  to  strike”.  The  Committee  reiterates  its  question  whether  the  scope  of
application of the court decision extends to all post and rail employees with civil service status who
do not exercise public authority or whether there are civil servants, assigned to posts in privatized
enterprises without being granted leave to take up work who are denied the right to collective action.
Meanwhile, it reserves its position on this point. …

d) European Convention on Human Rights, Art. 11.

- Demir and Baykara5

 107.  The Court concludes from this that “members of the administration of the State” cannot be
excluded from the scope of  Article 11 of  the  Convention.  At  most,  the national  authorities  are
entitled to impose “lawful restrictions” on those members, in accordance with Article 11 § 2. In the
present case, however, the Government have failed to show how the nature of the duties performed
by the applicants,  as municipal  civil servants,  requires them to be regarded as “members of the
administration of the State” subject to such restrictions.

108.  Accordingly, the applicants may legitimately rely on Article 11 of the Convention and the
objection raised by the Government on this point must therefore be dismissed.

47. The Court observes that in international law, the right to bargain collectively is protected by ILO
Convention No. 98 concerning the Right to Organise and to Bargain Collectively. Adopted in 1949,
this text, which is one of the fundamental instruments concerning international labour standards, was
ratified by Turkey in 1952. It states in Article 6 that it does not deal with the position of “public
servants engaged in the administration of the State”. However,  the ILO's Committee of Experts
interpreted this provision as excluding only those officials  whose activities were specific to the
administration of the State. With that  exception,  all  other  persons  employed by government,  by
public enterprises or by autonomous public institutions should benefit, according to the Committee,
from the guarantees provided for in Convention No. 98 in the same manner as other employees, and
consequently should be able  to engage in collective bargaining in respect  of  their  conditions of
employment, including wages (see § 43 above).

- Enerji Yapi-Yol Sen6

32.  La Cour  reconnait  que le droit  de grève n’a pas de caractère absolu.  Il  peut  être  soumis à
certaines conditions et faire l’objet de certaines restrictions. Ainsi, le principe de la liberté syndicale
peut être compatible avec l’interdiction du droit de grève des fonctionnaires exerçant des fonctions
d’autorité au nom de l’Etat. Toutefois, si l’interdiction du droit de grève peut concerner certaines
catégories de fonctionnaires (voir, mutatis mutandis, Pellegrin c. France [GC], no 28541/95, §§ 64-
67, CEDH 1999VIII), elle ne peut pas s’étendre aux fonctionnaires en général, comme en l’espèce,
ou  aux  travailleurs  publics  des  entreprises  commerciales  ou  industrielles  de  l’Etat.  Ainsi,  les
restrictions légales au droit de grève devraient définir aussi clairement et étroitement que possible
les catégories de fonctionnaires concernées.

3. Consequences for practice of Collective Bargaining and Strikes

5�European Court of Human Rights, Grand Chamber,  12 Nov. 2008, Demir and Baykara v. Turkey, (Application
no. 34503/97).

6� Cour Européenne des Droits de l´homme, troisième Section,  affaire Enerjy Yapi-Yol Sen c, Turquie, 21 avril
2009 - 68959/01.



Teachers are not specific to the administration of the state but many German teachers (not all)
are  civil  servants  (Beamte).  The  National  Teachers  Union  (Gewerkschaft  Erziehung  und
Wissenschaft,  GEW)  insists  on  the  right  to  collective  action  also  for  state  officials  and
frequently calls on civil servants for work stoppages. Public employers react by disciplinary
measures.  Civil  servants  contest  those  repressions  by  filling  in  actions  to  administrative
courts. Lower courts give different (positive and negative) opinions. As to the latest Federal
Administrative Court ruling see above.

4. European Convention on Human Rights and German Constitution

As  regards  the  implementation  of  international  law  Germany  follows  a  dualistic,  not  a
monistic system. The European Convention on Human Rights and the Court´s case law are
binding international law for all Member States. By act of ratification the convention has been
transferred also into German national law with the status of an ordinary act, but below the
rank of the Constitution. Two rulings of the German Federal Constitutional Court are relevant
to the relationship between the convention and the constitution:

- Bundesverfassungsgericht Görgülü:7

Die Gerichte haben die Konventionsbestimmung in der Auslegung des Gerichtshofs zur Kenntnis zu
nehmen und auf den Fall anzuwenden, soweit die Anwendung nicht gegen höherrangiges Recht,
insbes. gegen Verfassungsrecht, verstößt. Courts have to take account of the Convention provisions
as interpreted by the Court and apply them to the case, insofar as the application is not in breach of
higher-ranking law, esp. constitutional law.

- and even more pronounced in a ruling on subsequent preventive detention:

Die  EMRK steht  zwar  innerstaatlich  im Rang unter  dem GG.  Die  Bestimmungen des  GG sind
jedoch völkerrechtsfreundlich auszulegen. Der Konventionstext und die Rspr. des EGMR dienen auf
der  Ebene  des  Verfassungsrechts  als  Auslegungshilfen  für  die  Bestimmung  von  Inhalt  und
Reichweite  von Grundrechten und rechtsstaatlichen Grundsätzen des  GG.  The ECHR is  indeed
domestically ranking below the Basic Law. The provisions of the Basic Law , however, are to be
interpreted friendly to international law. The text of the Convention and the ECtHR case law serve
on the level of constitutional law as an interpretative aid for the determination of the content and
scope of fundamental rights and constitutional principles of the Basic Law.

That means that even the national constitution must be interpreted in conformity with binding
international law like the ECHR to the extent that this interpretation is possible with respect to
the wording of its provisions. Art. 33 GG only mentions “traditional principles” and does not
pronounce  an  expressive  ban  on  strikes.  Defenders  of  traditional  doctrine  argue  that  the
“nature  of  public  service”  does  not  tolerate  industrial  disputes.  Several  rulings  of
administrative tribunals have been appealed to by constitutional complaints lodged with the
Federal Constitutional Court. This is the final domestic remedy. The  Constitutional Court
will have to decide whether the German constitution definitely imposes a ban on strikes of
civil  servants and thus infringes on the ECHR or is open for an interpretation friendly to
international law, i.e. in the sense that a right to strike for civil servants can be designed for
those who do not accomplish duties specific to the administration of the state. The previous
constitutional  complaint  is  also a  condition of  admissibility  of  a  complaint  under  Art.  35

7�BVerfG 5.4.2005 - 1 BvR 1664/04, NJW 2005, 1765.



ECHR. Probably the Federal Constitutional Court will try to avoid a clear contradiction but
how to achieve this  goal? If  it,  however,  dismisses the  constitutional  complaint,  the next
round could be played in Straßburg.


