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1. The legal standingof collective entities before national judges

Victims  of  a  violation,  even though  they are  aware  of  the  infringement  of  their  right,  are
unlikely to take their case to court through an individual application. 
Sometimes the procedures and relevant standards may be too complex and there is uncertainty and
it is unclear whether it is worthwhile to proceed given the costs of the procedures and the negative
consequences  that  may result  from the  complaint.  Many of  these  difficulties  can be  overcome
through the intervention of a collective subject, as the trade union, both in support of the victim and
in its representation in the absence of a specific victim. 
The collective dimension of the protection is therefore particularly significant in all cases in which
there is an asymmetry of forces between the subjects in opposition. In this context, the existence of
a remedy through a representing collective body, becomes essential to ensure the fundamental right
of each person to an effective remedy under Article. 47, par. 1 of the Charter of Fundamental Rights
of the European Union, and art. 19, 1st par., 2nd indent of the Treaty on the European Union. 
For example, the so-called latest generation of anti-discrimination Directives, expressly consider the
need for strengthening the position of victims through the intervention of collective entities. The
Directives, in fact, requires States to establish an organic system of protection, which also includes
"the means of defence of rights". Generally, these obligations are very vague; they require States to
introduce  some  tools,  which  are  considered  as  the  minimum  standard  to  ensure  an  effective
protection  of  the  rights  of  EU origin.  So Directives  2000/43/EC,  2000/78/EC and 2006/54/EC
oblige Member States to introduce dispositions on the reverse (partial) burden of proof and it is
envisaged that the action should be undertaken even after the event occurs. Given the practical
difficulties of access to justice and as for the collective dimension of redress, the Directives, with
identical  provisions,  require  that  "Member Stats  shall  ensure  that  associations,  organisations  or
other legal entities, which have, in accordance with the criteria laid down by their national law, a
legitimate interest in ensuring that the provisions of this Directive are complied with, may engage,
either on behalf or in support of the complainant, with his or her approval, in any judicial and/or
administrative procedure provided for the enforcement of obligations under this Directive" (art. 7
Directive 2000/43/EC). 
States  must  therefore  identify  for  themselves  the  criteria  for  determining  which  subject  may
intervene  in  support  or  on  behalf  of  the  victim.  In  respect  of  the  legal  nature  of  the  bodies
empowered to act, the Member States have no special constraints to be respected. The same clauses
states as an example that these may be associations, organizations or other legal persons, opting for
a broad interpretation, only requiring that the parties involved have legal personality. Institutions
may  not  only  participate  in  proceedings  in  support  of  the  victim  but  can  themselves  initiate
proceedings on behalf of the victim. The “consent” of the individual concerned is necessary at the
end of the commencement of an application. 
Neither the Directives nor the Recommendation require States to admit actions by representative
bodies when the victim has not been identified.Yet the experience of anti-discrimination protection
shows that in some cases collective action is essential, regardless of whether an identifiable victim
is being represented. This in particular when acting against discriminatory public statements, be
they verbal or written. The Court of Justice of the European Union has already had the chance to
rule on the matter with two of the most well-known judgments of the Court in the field of anti-
discrimination law. These judgments were delivered on preliminary rulings raised by national courts



in actions brought by collective bodies where no specific victim existed. In  Feryn case, a Belgian
association had initiated a lawsuit against an employer who had publicly announced that he would
not employ migrant workers. In Accept case, a Romanian association had brought a lawsuit against
a football club for the statements made by one of his well-known managers and not subsequently
denied by the football club, about the refusal to hire a homosexual footballer. In both cases, the
Court of Justice considers that, despite the Directives 2000/43/EC and 2000/78/EC do not expressly
contemplate the possibility of discrimination in the case of indiscriminate victim, they must be
applied even in such circumstances, shall the objective pursued by that directive to promote the
conditions for a more active participation in the workforce, frustrated. Furthermore, although the
Directive envisages the legal standing of collective entities only when acting on behalf or in support
of the victim, it does not preclude a Member State from recognising a broader legal standing, as the
requirements contained in the Directive are "minimal" and, thus  and thus allow States to introduce
or maintain more favourable provisions. 
These  judgments  also  show that,  in  fact,  in  some  national  legal  orders  the  legal  standing  of
collective  entities  is  broader  than  provided  for  in  Directive  2000/43/EC,  similar  to  other  anti-
discrimination Directives. So even in Italy it is accepted that collective entities can act in behalf of,
for, or in support of the victim, or against collective discrimination when the victim has not been
determined. 
The  collective  action  of  associations  and  trade  unions  is  enhanced  by  Recommendation
2013/396/EU  on  common  principles  for  injunctive  and  compensatory  collective  redress
mechanisms in the Member States concerning violations of rights granted under Union Law.  Such
recommendation is not mandatory, this its implementation is upon  the responsibility of Member
States. 
 

II. The legal standing of collective bodies before the European Courts 

The broad access to justice by collective entities, especially trade unions before national courts,
cannot find a parallel in the access to the European Courts. 

Collective entities, including trade unions, have a very limited legal standing before both the Court
of Justice and the European Court. As for the Court of Justice, collective entities may challenge acts
only in the following three typical cases: 

1. when a legal provision expressly grants to professional associations a number of procedural 
powers;

2. when the association represents the interests of enterprises which, at their turn, are 
legitimated to act;

3. when the association is identified for the injury to its own interests as an association, in 
particular because its negotiating position has been affected by the act appealed. 

With respect to the European Court of Human Rights, legal standing is allowed only to the "victim"
personally and directly affected by the State action or omission, breaching the rights protected by
the ECHR or the protocols thereto. The Court rejected the proposition of actio popularis as well as
actions brought by a collective body representing collective rights:  in both cases the Court has
denied the status of “victim according to art. 34 ECHR to the collective entity. Certain exceptions
may be allowed, when an individual application assumes an "objective" character, helping to ensure
compliance with the European public order, even in the absence of a specific victim.


