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Relevance of the case law of the ECHR in the social field

Pierpaolo Gori

There are many cases of application of protection in social matters outside of the pension

dispute. It should be examined some of the most significant cases according to the legal

provisions invoked in conjunction with Article 14, from time to time the Article 2, 3, 6, 8

ECHR and Article 1 and 2 of protocol No.1.

a) The examination of the case law of the Court shows a mainly traditional interpretation

of  Article 2 paragraph 1 of the Convention, where the protection of the right to life is

guaranteed against negative violations. Only in a few cases, the interpretation has been

extended to social care and healthcare, using positive obligations, as in the important case

Calvelli and Ciglio1,  in which the Court has reiterated that the first  part of Article 2,

which is counted as one of the the most important provisions in the Convention and also

enshrines one of the basic values of the democratic societies making up the Council of

Europe, requires the state not only must not intentionally put an end to human life, but

also has to take appropriate measures to safeguard the lives of the people who fall under

its jurisdiction. These principles apply, the Court continued, even in the sphere of public

health services. The positive obligations therefore require States to create the conditions

for adequate sanitary facilities, public or private, in order to take appropriate measures for

the protection of the lives of patients2.

b) Actions against Member States for failing to ensure adequate treatment in the health or

welfare of vulnerable people by virtue of Article 3 are mostly related to prison conditions

or other restriction of compulsory personal freedom. A significant pronunciation outside

1 Calvelli e Ciglio c. Italia, No. 32967/96, [GC] 17/1/2012

2     See. §§48-49  judg. since last. cit .; The case concerns the death of a baby two days after giving birth, as a result of 
hospitalization in the ICU for severe respiratory and neurological syndrome caused by the position in which it was 
placed by health care during childbirth.



of this context is the N. c. UK3, a case in which the applicant of Uganda nationality, after

several years of stay, was forced to return to her country of origin following the rejection

of  her  application  for  asylum with  the  British  authorities.  Mrs.  N.,  sick  with  AIDS,

having received from the British health care system a free treatment of care, saw the

stabilization  of  her  clinical  status,  while  in  Uganda she  could  not  have  paid  for  the

expensive  care  needed  and would  have  quickly  died.  Nevertheless,  the  Court,  under

majority, declared that the applicant's expulsion to Uganda does not constitute a violation

of Article 3. The constant advances in medical science and the different socio-economic

conditions between states, can lead to large differences in health care between a member

State and the country of origin of the applicant and, although it is necessary, given the

fundamental importance of Article 3 in the Convention system, to maintain a certain level

of  flexibility  to  prevent  expulsion in  some "very  exceptional"  cases,  the  majority  of

judges considered that Article 3 does not impose a positive obligation to the contracting

State to mitigate these disparities through a free and unlimited health care to foreigners

without a right of residence within its jurisdiction. A dissenting opinion shared by the

then Vice-President  of the Court  is  annexed to the judgment,  based on the nature of

absolute right of Article 3, that knows no exceptions in principle.

Interesting is also the case still pending Volintiru c. Italia4, in which the applicant, relying

on  Article  3  of  the  Convention,  complains  of  the  conditions  of  hospitalization  and

premature discharge of her mother from the health facility in which she was hospitalized,

which  constitute  acts  of  torture  and  lack  of  effective  control  by  the  authorities5.  

c) As regards  Article 6, a good example may be the case  Tsfayo6, where it was placed

under the control the functioning of the British public administration in the decision of

domestic  remedies  against  the refusal  of  assignment  of  subsidized  housing and other

3
 United Kingsdom, No. 26565/05, [GC] 27 maggio 2008.

4
Volintiru vs Italia, No. 8530, communication made to the Italian Government on 19/3/2013

5   The appellant also complains of a violation of Article 2, because her mother is deceased, and that the authorities 
would not have  put her in a position to protect her life, and article 8 for injury to her family life

6
   Tsfayo vs  United Kingdom, No. 60860/2000, [C] 14 November 2006.



welfare benefits, on the outcome, it was declared the violation of Article 6 § 1 of the

Convention.

In many cases in the social field, as we have seen, along with other complaints, it has

advanced  the  profile  of  the  infringement  of  the  principle  of  fair  trial.  Thus,  the

sanctioning of non-adequate supervision by the domestic courts, indirectly strengthen the

protection of substantive law, eg. in cases Georgel and Georgeta Stoicescu c. Romania7 in

relation to Article 8, and in the aforementioned Calvelli and Eyelash vs Italy in relation to

Article 2.

d)  Article 8 has been invoked in many appeals to try to sketch a  right to housing. At

present, the Court's jurisprudence is still very prudent, and partial admissions are related

to special cases where the house is often a necessary condition for a disabled person to

conduct an adequate private living. Exemplary is the case  Marzari8, originated from a

complaint against the local Italian authorities for failing to provide adequate housing to

the  applicant  on  his  own terms  of  disability.  The judges  of  Strasbourg,  after  having

repeated that  there is  no positive obligation imposed on local  authorities,  descending

from  Article  8,  for  ensuring  the  applicant  a  specific  apartment,  declared  the  appeal

inadmissible because the Italian state has shown to have offered to the applicant more

than a housing solution and, in particular, in relation to the third proposed apartment, it

had also offered to make changes to adapt it to the conditions of disability. This was

considered a sufficient compliance by the Member State to the positive obligations with

regard to the right to respect for private life of the applicant.

In other cases, Article 8 has been invoked in relation to the right to work. The Convention

does not ensure the right to work tout court, however, in the case Sidabras and Džiautas

vs Lithuania9 the applicants have successfully complained, invoking Articles 8 and 14 of

7
   Georgel e Georgeta Stoicescu vs  Romania, No.9718/03, [C] 26 July 2011

8
Marzari vs Italia, No.36448/97, inadmissibility decision of 4.5.1999

9
 Sidabras e Džiautas c. Lituania, Nos. 55480/00 e 59330/00, [C], 27 July 2004



the Convention, for the injury inflicted on their right to respect for private life, as a result

of  a  Latvian  law that  precludes  access  to  the  public  service  to  those  who have  had

professional relationships with the security services of the Soviet Union (KGB and other

services)  during  the previous communist  system10.  The Court  ruled the breach of  the

principle of non-discrimination in relation to respect for private life, having found that the

prohibition, in its absoluteness, has precluded the possibility for the applicants to develop

relationships  with  the  outside  world  at  a  very  significant  level  and,  in  concrete,  has

created  for  about  10  years  serious  difficulties  in  gaining  the  necessities  for  living,

preventing them from finding a job in certain sectors of private employment due to the

injured reputation, with the consequent impact on the ability to enjoy their life private.

e) Again, going to consider Article 1 Protocol No. 1, the important case Stec11, concerns

the recognition of social security benefits. The case was originated by the decision by the

British  domestic  authorities  to  stop  the  payment  of  a  supplementary  income for

unemployed

(reduced  earnings  allowance,  REA)  upon  the  completion  of  the  60th  year  of  the

applicant, and to replace it with a lower amount of pension check. The administrative

decision was made conditional on the maximum age to enjoy the salary supplement from

the notion of "the end of working life", or retirement age in the state at that time. The

complaints focused on the difference in treatment based on sex, since the male retirement

age is higher than female, standing at that time at 65 years. Given that the REA is a non-

contributory benefit, and that the case law of the Court states states - albeit with some

ambiguity - that the non-contributory benefits, unlike the ones in contributory principle,

do not fall within the concept of "possessions" protected by Article 1 of Protocol No. 1

while  the  benefits  contributory  do,  the  Strasbourg judges  have  concluded  that  in  the

present case, however, there has been no discrimination for the purposes of article 14

ECHR in conjunction with Article 1 Protocol No. 1. This is because the difference in

retirement age between men and women in the Member State continues to be reasonable

as a correction to the unfavorable economic position of women, remaining in the hands of

10   The applicants also complained of the violation of their freedom of expression under Article 10, grievance, 
however, rejected by the Court.

11 Stec and others vs United Kingdom, Nos.65731/2001, 65900/2001, [GC] 12 April 2006.



the State having to set means and time to eliminate inequalities between the sexes, in

terms that do not exceed the margin of appreciation enjoyed in this field.

In another significant recent case, N.K.M. vs Hungary12, the Court upheld the appeal and

declared the violation of the right to own assets due to the imposition of a tax of 98% on

a part of severance pay to the applicant, in accordance with a provision of law which

came into force 10 weeks before the dismissal. Despite the wide discretion of national

authorities  in  the  field  of  taxation,  the  interference  with  the  right  protected  was

considered grossly disproportionate to the legitimate aim pursued, to reduce the burden

on State resources caused by substantial severance payments.

f) An important stage in the evolution of the jurisprudence of the Court, in the sense of a

non-formalistic  approach  to  discrimination  is  given  by  the  judgment  DH  c.  Czech

Republic13, based on Article 2 of Protocol No. 1 in terms of the right to education read in

conjunction with  the  principle  of  non-discrimination.  The case  has  raised,  to  use  the

words  of  the  Court,  "a  serious  question  of  general  importance"  or  if  European

governments are able to cope with the increased ethnic and racial diversity and to protect

vulnerable minorities. In this context, the most important issue was considered to ensure

the equal opportunity in education, since the discrimination against Roma and Gypsies in

general  persists  in  every  State  of  the  Council  of  Europe.  In  essence,  the  applicants,

having received a negative response on the part of the House, asked the Grand Chamber

to  rule  that  there  is  no  need  to  demonstrate  before  the  ECHR  to  be  the  victim  of

discrimination for the purposes of Article 14, except for those special cases, such as those

of racist violence, in which discrimination is itself a constitutive element of the violation

of the human right. In the final analysis, the Court on majority decided for a violation of

Article 2 Protocol No. 1 read in conjunction with Article 14.

12
 N.K.M. vs Hungary, no. 66529/11, [C] 14 May 2013.

13
D.H.vs Czhech Republic, No. 57325/2000, [GC] 13 November 2007.


