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The case 

The worker was employed by the Parish of XXX at the "Nursery School XXX" with tasks for
cooking at the canteen, with a permanent contract part-time for 6 hours per day, Monday to Friday.
She worked alone for preparing and distributing meals to the children and staff of the school, and
keeping contacts with suppliers of the canteen (make orders of food, check deliveries, etc.) and
providing for the general maintenance of the canteen premises (cleaning cooking, washing dishes,
etc.). 

In 2008 she was diagnosed with a cancer that forced her to various absence periods from work. 
The employer had to hire another worker to replace our assisted during absence periods; the new

employee was also given a new role, created specifically for her, consisting of the receipt of the
children in the morning (in this way, the new employee has a  guaranteed job for an indefinite
period, rather than a mere temporary replacement of the employee absent for illness). 

After returning in a way that seemed definitive, in 2011 the worker was diagnosed with a new
cancer. After the first month of continuous absence, absences were reduced to once a month for
chemotherapy treatments. 

In 2012, without notice and in a period in which the employee was not sick, a dismissal for
reduction of staff was communicated to our assisted with the following motivation: "reorganization
of services" due to a "significant drop in students, reorganization of services with commitment of
the  preparation  and  cooking  of  food  for  the  children  to  a  specialised  enterprise".  Something
questionable in itself! 

In fact, the school continued to operate under the same organizational structure and tasks of our
assisted were entrusted to her colleague hired as a replacement. 

In his appeal at the Court of Treviso, the CGIL, through his attorney, asked the judge to declare
the nullity of the dismissal because it is discriminatory, and the subsequent reinstatement of the
worker. In fact, the choice of the employee to be dismissed, rather than by objective evidence and
supported by the principles of fairness and good faith in art. 1175 of Italian Civil Code, depended
solely on subjective reasons, such as health conditions of the applicant which did not ensure the
employer on the continuity of work performance de quo. 

The  Judge of  first  instance,  despite  the  counterparty  was  not  even constituted,  rejected  the
applicant's claims arguing that dismissing the sanction imposed would escape from the "real strong
protection"  as  introduced  by  Law  no.  92/2012,  as  the  discriminating  condition  had  not  been
demonstrated with precise allegations. According to the Judge, in fact, the burden of proving the
discriminatory character of the dismissal rests on the employee. 

In our view, this interpretation of the rule is not correct on the basis of the provisions of the
European Court of Justice (see Sentences also addressed during the last seminar in Rome) and the
Italian Court of Cassation (Cass recently. N. 6501/2013) . 

Furthermore,  in  this  case,  the  employer  did not  even accomplish the  burden of  proving the
existence of the reason. 

The Judge in support of his thesis noted that the discriminatory reason, however, must be the sole
determinant of the termination reason (Cass. N. 177087/2011), then considering that, even if he had
succeeded in demonstrating the existence of discriminatory reasons for the dismissal, the actual
decrease of pupils excluded the uniqueness of the same discriminatory reason and the consequent
illegality of the dismissal. 

Following this line of interpretation, indicating any reason in the employer's letter of termination
of the employment relationship would be enough in order to force the worker, if he/she consider to
be discriminated, to have the burden of proving the non-existence of the reasons given. We are once
again - imho - in front of a reversal of the burden of proof. 



Questions for the experts

In addition to reiterating the need for clarification on whom the burden of proof on whether or
not the dismissal was discriminating (a theme already addressed in part in the first workshop in
Rome), I would kindly ask the experts:

1. in this legal case, can the anti-discrimination law be called into question and with what 
chances of success?

2.  how interpreting the principle of a discriminatory reason of dismissal and therefore how it
should be effectively dealt with in actual situations that we meet? 

3. how can the worker or those who assist him/her assess whether the dismissal is caused solely
by discriminatory reasons? And how can he/she do to prove otherwise? It is not even in this case a
form of reverse burden of proof?


