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ASSISTANCE TO DISABLED PEOPLE AND CIVIL PARTNESHIP

The case 

The Ministry of Labour has published on September 15, 2014 the ruling n. 23/2014
on the paid leave, ex art. 42 of Legislative Decree n. 151/2001 (Italian Consolidated Law
on  parental  leave),  which  proposes  an  interpretation  on  those  who  are  entitled  to
special leave for the care of people with disabilities in situations of gravity.

In particular the ANCI (National Association of Italian Municipalities) asks whether
it is possible to give the use of the leave to the parent of the disabled person, despite the
parent is living with a partner in civil partnership. 

The answer, in summary, of the Ministry:

"... It is clear, therefore, that the identifcation of the persons entitled to the period of
leave  is  not,  however,  susceptible  to  interpretation  by  analogy,  but  it  appears
mandatory in view of the fact, that during the use of the same, the applicant is entitled
to a special allowance. In response to the question advanced, it is therefore considered
that, in the event that the disabled person is not married or no longer living with the
married partner,  or  the  latter  has made express waiver  of  the terms above,  art.  42,
paragraph 5, allows the single parent the beneft of the period of leave, even if it can be
ensured adequate assistance from a cohabiting partner, not being the person entitled to
exercise the right. "

Normative References and case law 

- Special leave for the care of people with disabilities is ruled by: art. 42, Legislative
Decree no. 151/2001; art. 4, Legislative Decree no. N. 119/2011. 

- Constitutional Court., Judgment of 16 June 2005, n. 233, in Fam. Dir., 2005, 577 note
with Nunin; Constitutional  Court.,  Judgment May 8,  2007,  n.  158,  in Studium iuris,
2008, 35, with a note of Calafà; Constitutional Court., Sent. January 30, 2009, n. 19, GC,
2009, 133.

Features of the leave 

With three judgments,  the  Constitutional  Court  has  intervened by extending the
audience of those entitled to special paid leave for the care of the severely disabled
person. Article. 4 d. lgs. n. 119/2011 clarifes both the holders of the right to leave, and
their order of priority in the use of the same, and fnally, how to use the leave. 

It is a leave that it is granted only if there exists a person with a certifed severe
disability. 

The leave shall not exceed the total duration of two years for each person with a
disability and in the working life of the applicant. In the same paragraph 5-bis of art. 42
of Legislative Decree n. 151/2001, it is stated that "leave shall be granted on condition
that the person to be assisted is not hospitalised full-time, except that, in this case, the
presence of the person who provides assistance is required by the health care bodies." 

Leave is confgured as a genuine right of the applicant, which does not require the
consent of the employer, becoming the fruition due within 60 days from the request; it
also has an economic and pension covering up to a particularly high maximum pay (€
43,579.06), with a different system of accounting between private and public employer. 



The right to leave is due to the married cohabitee in frst priority in relation to other
holders  of  rights;  these  are  the  father  or  the  mother,  including  adopting  parents,
cohabitee  children  or  one  of  cohabitees,  brothers  or  sisters.  The  condition  for  the
activation  of  the  succession  of  other  holders  of  rights  is  the  absence,  death  or  the
presence of disabling diseases of those entitled to the leave. 

Question for the experts 

Can the anti-discrimination law be a tool to affect the audience of the people entitled
to the paid leave? If the answer is positive, how can it work? 


